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L A W  M A T T E R S

EMPOWERMENT ratings are increasingly important for 
obtaining government contracts, licences and permits as 
well as doing work for any other business remotely reliant 
on government.

Incentives for high empowerment scores combined 
with a great quantity of nuanced and difficult-to-interpret 
scoring criteria have created fertile ground for creative 
company structures and contractual arrangements, the 
legality of which can be open to interpretation.

To address many challenges relating to the implemen-
tation of the empowerment campaign, the commission 
was formed under the BBBEE Act and started operating 
in April 2016. 

The commission has a broad mandate which includes 
processing and investigating complaints and maintaining 
a registry of “major BBBEE transactions” valued over a 
prescribed threshold.

In its first year of operation the commission received 
about 180 complaints relating to non-compliance with the 
BBBEE Act in some form or another. This represents close 
to four complaints a week.

In its latest annual performance plan, the commission 
identifies fronting as the subject matter of over 80% 
of the complaints received. This suggests close to three 
complaints a week are made to the commission relating 
to fronting.

Parties involved in BEE transactions including share-
holders, directors and financiers should be alive to the 
possibility that company structures they participate in 
could be the subject of intense scrutiny by the commission 
following the compulsory filing of a major BBBEE transac-
tion or the lodging of a complaint.

It must be appreciated that fronting is a serious crime 
under the BBBEE Act that comes with the potential of 
up to 10 years in prison and/or a fine of up to 10% of 
annual turnover. It is accordingly an important concept 
to understand, particularly when structuring one’s affairs 
in the context of an empowerment transaction.

Watson is a partner at Cox Yeats Attorneys practising 
in the corporate and natural resources law team. With a 
background in corporate and tax law, Watson advises on a 
wide range of commercial matters relevant to KwaZulu-Natal 
industries, including chemical manufacturing, transportation, 
sugar, animal feed and commercial property. He has 
authored significant publications for LexisNexis, including a 
Practical Guide to Mergers and Acquisitions in South Africa 
and a Practical Guide to Trusts. He can be contacted on 
031 536 8500 or email swatson@coxyeats.co.za

FASHION has an impact on so many areas of life. While 
many trends come and go, some become classics, such 
as the Chanel suit, the Burberry trench coat, the Ralph 
Lauren polo shirt, Louis Vuitton bags, and Levi 501 jeans.

There are a number of common problems associated 
with establishing classic designs. If they are not protected, 
imitations are likely to take advantage of well-earned rep-
utations. On the other hand, copying is said to be what 
drives the creative process in fashion, creating a greater 
demand for what is new and special.

While it is possible to obtain protection for designs 
through registered designs and to claim rights in copy-
right law, there are limitations. Design and copyright law 
provide limited protection in fashion, as they protect only 
the technical inventions, artistic appearance or the unique 
elements of fashion, leaving everything else available to 
be copied.

Registered designs may be beneficial in that they 
prevent others from making, using or selling designs, few 
meet the requirements that they be new and original, as 
new designs often draw on previous trends in fashion. 
Registration of a design is also quite costly.

Trade marks can provide a more suitable means of pro-
tection. Preventing the imitation of a mark helps to prevent 
damage to the reputation and goodwill of a business and, 
in turn, protects product sales.

Marks are registrable if they are capable of distinguish-
ing the goods of one person from the same kind of goods 
of another. Marks can take many forms, including words, 
names, shapes, patterns, and colours. One unusual example 
of a colour trade mark is Louboutin’s famous red outsole.

Registering unusual marks like colour can be difficult 
and for good reason. Granting protection for a certain 
colour red means that no-one else can use that colour 
but there are only so many colours available, so stricter 
requirements need to be fulfilled before a monopoly is 
granted over a colour.

Dress designs provide another example of an unusual 
mark. It needs to be immediately clear to the public that 
it is the dress of a certain designer to be registrable as a 
trade mark.

Dresses are, by their very nature, functional and not 
usually seen as a means of identifying origin without the 
name of the designer or fashion house.

When available protection under trade mark law may 
include claims for infringement, trade mark dilution, and 
unfair competition.

Rawlins is an associate in the commercial department of 
Garlicke & Bousfield Inc. For more information, contact  
her on 031 570 5321 or email: clea.rawlins@gb.co.za  
Note: This information should not be regarded as legal advice 
and is merely provided for information purposes on various 
aspects of mediation.

SPORTING AWARDS
The 2018 KZN Sport Awards, hosted by the Department of Sport and Recreation in partnership with the KZN 

Sports Confederation, were held at the Inkosi Albert Luthuli International Convention Centre last week.
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The first Durban Cheese and Wine Festival was recently held at Chris Saunders Park. There was 
an array of wines and cheeses and live music.
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Akhona Gxamza, Lonke Gxamza, Sfiso Khuzwayo, Zandile Majozi and Thamsanqa Majozi. Lucy Manzini and Sabelo Mnguni.
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When available protection under trade mark law may 
include claims for infringement, trade mark dilution, and 
unfair competition.

Rawlins is an associate in the commercial department of 
Garlicke & Bousfield Inc. For more information, contact  
her on 031 570 5321 or email: clea.rawlins@gb.co.za  
Note: This information should not be regarded as legal advice 
and is merely provided for information purposes on various 
aspects of mediation.

SPORTING AWARDS
The 2018 KZN Sport Awards, hosted by the Department of Sport and Recreation in partnership with the KZN 

Sports Confederation, were held at the Inkosi Albert Luthuli International Convention Centre last week.
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The first Durban Cheese and Wine Festival was recently held at Chris Saunders Park. There was 
an array of wines and cheeses and live music.

S’thandiwe Duze, Nomusa Nxele and Swana Zondi.

Vinesh Moodley and Nivashini Moodley. Debbie Putz, Aaron Putz and Carl Putz.

Roshini and Rajesh Ramnath.

Akhona Gxamza, Lonke Gxamza, Sfiso Khuzwayo, Zandile Majozi and Thamsanqa Majozi. Lucy Manzini and Sabelo Mnguni.

Eat, drink  
and be merry…
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